PROMISING PRACTICE:
RAISING AWARENESS ABOUT FALSE BIRTH REGISTRATION
PRACTICES, KNOWN AS THE BRAZIL BABY AFFAIR

Patrick Noordoven, the Managing Director of the NGO Brazil Baby Affair?°,
describes his work advocating for the right to identity, especially in violations of
ICA practices.

This contribution aspires to provide considerable insights into the human right to identity from an international
human rights perspective. The insights put forward in this article attempt to contribute to the human rights debate
about the fundamental importance of the UNCRC and three other treaties?” for ICA. From this perspective, this
contribution focuses on human rights violations committed through false birth registration practices in Brazil for
the purpose of ICA, known as the Brazil Baby Affair.

The human right to know one’s origins and identity, in particular in cases of illegal deprivation of identity, are
safeguarded in the UNCRC?® and the ECHR?2® (see Chapter 2: Legal considerations), making State parties legally
accountable for these human rights. Nonetheless, in order to prevent the illegal deprivation of identity, particularly
through illicit practices in ICA, no provisions are stipulated in either the UNCRC or the 1993 Hague Convention to
address this violation of human rights. Likewise, neither enforcement nor recovery of the right to identity is
organised by means of any respective convention or its optional protocols. Institutionalised expertise, in the form
of an international competent body, to deal with these issues, has yet to be established.

BIRTH REGISTRATION, CIVIL REGISTRATION, BIRTH CERTIFICATE AND
THE RIGHT TO IDENTITY

Deprivation of the right to identity for the purpose of an illegal ICA — known within Brazil as adocédo a brasileira®®® —
is relatively easy to conduct by falsely declaring the birth of a baby during civil registration?'". This kind of illegal
adoption practice represents the main characterisation of the Brazil Baby Affair.22
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Unfortunately, (inter)national human rights law does not allow for effective prevention of this human rights
violation because it is not yet universally recognised that the right to birth registration, as put forward in article
24(2) of the ICCPR, includes a right to a birth certificate?'.

The right to birth registration, provided for by Article 7(1) of the UNCRC, essentially does not protect the right

to identity. The benefits of birth registration, according to the CRC, in practice, depend on a birth certificate,
which is issued upon civil registration. Hence, the provision of a birth certificate is conceived by the CRC as a
fundamental component of a complete and veracious birth registration process?'*. However, this process should
be accompanied by establishing, implementing and enforcing proper checks and balances.

Thus, the right to birth registration, being of fundamental importance for civil registration and resulting in a birth

certificate, should be based on a certificate of birth registration (e.g. issued by the hospital of birth) to safeguard
the right to identity. The aim is to prevent the deprivation of the right to identity for the purpose of — illegal — ICA,
and thereby the reoccurrence of the Brazil Baby Affair?'®,

In 1981, the Dutch national Police started an international criminal investigation on illegal ICA practices from
Brazil, liaising with, inter alia, West German, British, French and Spanish police authorities?'®. The investigations,
officially known as the Brazil Baby Affair?", disclosed de facto illegal ICAs of Brazilian babies to several European
countries and the USA. In most of the investigated Dutch cases, no ICA procedure was started and the ‘adoptive’
parents confessed to being guilty of acts, which constitute the violation of the human right to identity?2.

Due to the extraterritorial jurisdiction principle, they were prosecuted for crimes such as violation of Article 236 of
the Dutch Criminal Code (Verduistering van staaft), because they registered the Brazilian babies as their biological
children. The intermediaries, through whom they acquired the Brazilian newborns, set up the deliberately false
birth registration, as suggested by officials from the Embassy, Consulate or Chamber of Commerce?'. In this way,
the ‘adoptive parents’ erased any reference to the baby’s original identity, intentionally depriving them of their
identity by creating a false one.
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While the final recommendations of the 2014 Brazilian Parliamentary Commission on Trafficking of Persons
qualify illegal adoption as trafficking of persons, the provisions have yet to be adopted and put into effect??°. From
a Criminal Law perspective, Articles 241 and 242 of the Brazilian Criminal Code specify respectively an inexistent
birth registry??' and a supposed birth??2. Article 238 specifies the sale of a child??®, whereas Article 239 specifies
sending a child abroad without observance of the legal formalities or with the purpose of financial gain??. Finally,
Article 299 mentions false declarations?25, which could be held against persons involved in false birth registration
witness declarations.

The crux of the right to identity lies within the Law on Public Records, Chapter IV, relating to birth. Article 52
states who must declare birth and Paragraph 1 provides for a veracious birth registration process, which can

be undertaken through the declaration of two witnesses who have seen the newborn??6, Common practice in
Brazil during the past several decades has been the delivery of births in hospitals. Nonetheless, falsely declaring,
during the civil registration, that the newborn was born at home, without medical assistance, makes it possible to
circumvent the necessity of birth registration, in order to obtain a birth certificate based on a false identity.

The consequences of the shortcoming of appropriate provisions stipulated in the UNCRC, the 1993 Hague
Convention and Brazilian domestic law, in respect of safeguarding the right to identity, have resulted in a lack of
identity-defining knowledge for the Brazil Baby Affair adoptees. At the same time, the birth families are deprived
of any information about the false identity of the Brazil Baby Affair adoptees, making it virtually impossible for
both parties to search for one another. Brazil Baby Affair adoptees consequently do not hold any information
concerning their place of birth, date of birth and names at birth. As a result, they also lack any ancestry and
medical birth information due to their false identities.

In the absence of a legal ICA procedure and proof of the deprivation of identity, no accountability claims (e.g.
requesting assistance to access the right to identity) may be submitted??”. Because of the human rights violations
committed by the intermediaries®?® and the hospitals, where the births took place, responsible parties are reluctant
to provide any form of cooperation to the Brazil Baby Affair adoptees, fearing self-incrimination. The only option
these adoptees have left is to resort to the specialised family tracing assistance of the NGO Brazil Baby Affair.

As the NGO Brazil Baby Affair undertakes tracing work, multiple challenges are faced. No complete timeframe

or total cost indication can be given to Brazil Baby Affair adoptees beforehand. Success in each individual family
tracing case depends on many variables. It also differs widely from one hospital to another when it comes to
accessing their archives — provided these still exist??® — and the region and number of possible birth hospitals that
may be determined and narrowed down sufficiently to start a family tracing process. The right to privacy of
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hospital patients listed in medical archives infringes on the right to identity of the Brazil Baby Affair adoptees.

In such cases, lawsuits aimed at accessing the right to identity are likely to inherently become part of these
infringing rights situations. In some cases, a Brazil Baby Affair adoptee might actually have two officially registered
identities. By establishing and accessing public information on the original identity, it is possible to locate the
Brazil Baby Affair adoptee’s birth family. For the birth families, especially for the birth mothers, it is possible to
establish the false identity of the Brazil Baby Affair adoptee by accessing public civil registries, provided the false
birth registration was effected in the same place as the one, in which the mother gave birth to her child, or if the
false place of birth can be established.

In order to effectively initiate a Brazil Baby Affair family tracing process, adequate resources and support are
required. In terms of support, Brazil is a relatively expensive country, facing complex administrative obstacles, and
institutionalised support for individual family tracing cases is unavailable. In practice, without sufficient support of
any kind from any responsible party, Brazil Baby Affair family tracing processes are unlikely to succeed. Thus, to
achieve the best possible outcome in any Brazil Baby Affair family tracing process, it is of utmost importance to
obtain the fundamental support of the Brazilian government. In order to achieve this, the NGO Brazil Baby Affair
engages in vital advocacy work.

The NGO’s support to Brazil Baby Affair adoptees consists primarily of demanding comprehensive accountability,
and attaining full and unconditional cooperation from all responsible State and non-State parties for the illegal
adoptions from Brazil until 199923, This principally encompasses advocating for full implementation of the
UNCRC, with special emphasis on the child’s ‘right to know and be cared for by his or her parents’, as far as
possible, and the right not to be illegally deprived of one’s identity. This corresponds to the NGO'’s vision that the
deprivation of identity through false birth registration practices should never occur again.

To achieve this vision, the NGO strives for complete avoidance of any kind of illegal adoption practice through
the recognition of the right to a birth certificate to be included in the human right for birth registration. The
NGO advocates for the right to a birth certificate to be accompanied by safeguarding measures to ensure the
authenticity of the registration (e.g. obligatory civil registration of birth within the hospital of birth). The NGO also
aims to raise — local community — awareness, amongst others, through grass-roots projects, to prevent illegal —
intercountry — adoption from happening again.

Lamentably, the Brazilian State is not concerned with the — reoccurrence of — the Brazil Baby Affair: according to
Rodrigo Torres, from the Brazilian Secretariat for Human Rights, who was representing Brazil at the 70" session
of the CRC on 21 and 22 September 2015 in Geneva, ‘[w]e do not have a specific policy to avoid babies being
kidnapped in maternities. Unfortunately, this is not considered to be a priority for us. The absence of the Brazilian
Secretariat, throughout the 2015 Special Commission meeting on the practical operation of the 1993 Hague
Convention held in The Hague — and during the session on ‘Preventing and addressing illicit practices’ — can be
seen in this light.

The CRC and the Special Commission meetings on the practical operation of the 1993 Hague Convention form
an exceptional opportunity for advocacy work and to share the NGO’s questions and concerns regarding the
right to identity. The NGO challenges the Brazilian State on two issues: (1) preventing violations of Article 8 of the
UNCROC, in particular for the purpose of illegal domestic adoption and ICA; and (2) implementing measures to
guarantee access to the right to identity for adults who were deprived of their identity.

20 The 1993 Hague Convention entered into force in Brazil on 1 December 1999.




CHAPTER 04  coksinerarons

Ultimately, the NGO advocates its vision universally, as stressed during its intervention at the 2015 Special
Commission meeting, following the statement by Susan Jacobs, the United States Ambassador at the 2015
Special Commission meeting that ‘birth registration should be as complete as possible to know who the child is’:

Birth registration should be accompanied by adequate checks and balances in order to prevent false birth
certificates from being issued, which were and still are being used in illegal domestic adoption and ICA practices.

Patrick Noordoven has a Bachelor’s Degree in Political History and International Relations, with specialisation in in human rights. He has
written his BA thesis on the United Nations Convention on the Rights of the Child. Patrick Noordoven, who holds Brazilian and Dutch
nationality, is the full-time Managing Director of the NGO Brazil Baby Affair, a registered non-profit organisation, which he founded in 2014,
and is headquartered in Zurich, Switzerland. He has over 15 years of experience in family tracing cases in Brazil, during which he has been
helping others overcome the problems resulting from the deprivation of identity that comes with illegal adoption practices. During his
investigation into his own illegal ICA, Patrick developed a determination to unveil the international scale, context and impact of the practice,
as well as to support fellow victims around the world. To this end, he founded the international NGO Brazil Baby Affair.

The NGO Brazil Baby Affair was established specifically to provide assistance in family tracing requests from all victims of illegal ICAs
through the Brazil Baby Affair. The NGO works with a worldwide team of dedicated experts who aspire to generate awareness about the
Brazil Baby Affair through the organisation’s core activities of researching, informing and tracing of all cases in which Brazilians, mainly as
newborns, were deprived of their identity, advocating for their human right to retrieve their identity.
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